
S. 394/ H.R. 867, The Open Government Act of 2005

Background: 

Senators John Cornyn and Patrick Leahy introduced S. 394, The Open Government Act of 2005 to improve the functioning of the federal Freedom of Information Act (FOIA).  An identical bill (H.R. 867) was introduced in the House of Representatives by Judiciary Committee Member Rep. Lamar Smith (R-TX) and Brad Sherman (D-CA).   The goal of this legislation is to strengthen the FOIA and thereby enhance the accessibility, accountability and openness of the federal government.  The legislation is designed to 

STRENGTHEN FOIA AND CLOSE LOOPHOLES 
· Ensure that FOIA applies when agency recordkeeping functions are outsourced

· Establish a new open government impact statement, by requiring that any future Congressional attempt to create a new FOIA exemption be expressly stated within the text of the legislation
· Impose annual reporting requirement on usage of the DHS disclosure exemption for critical infrastructure information
· Protect access to FOIA fee waivers for legitimate journalists, regardless of institutional association – including bloggers and other Internet-based journalists
· Provide reliable reporting of FOIA performance, by requiring agencies to distinguish between first person requests for personal information and other kinds of requests 

HELP FOIA REQUESTORS OBTAIN TIMELY RESPONSES 
· Establish FOIA hotline services, either by telephone or on the Internet, to enable requestors to track the status of their requests
· Create a new FOIA ombudsman, located at the Administrative Conference of the United States, to review agency FOIA compliance and provide alternatives to litigation
· Authorize reasonable recovery of attorney fees when litigation is inevitable 

ENSURE THAT AGENCIES HAVE STRONG INCENTIVES TO ACT ON FOIA REQUESTS IN TIMELY FASHION 
· Restore meaningful deadlines for agency action by ensuring that the 20-day s   statutory clock runs immediately upon the receipt of the request
· Impose real consequences on federal agencies for missing statutory deadlines
· Enhance authority of the Office of Special Counsel to take disciplinary action against government officials who arbitrarily and capriciously deny disclosure
· Strengthen reporting requirements on FOIA compliance to identify agencies plagued by excessive delay, and to identify excessive delays in fee status determinations 

PROVIDE FOIA OFFICIALS WITH THE TOOLS THEY NEED TO ENSURE THAT OUR GOVERNMENT REMAINS OPEN AND ACCESSIBLE
· Improve personnel policies for FOIA officials to enhance agency FOIA performance
· Examine the need for FOIA awareness training for federal employees
· Determine appropriate funding levels needed to ensure agency FOIA compliance
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