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MY NAME ISMARK TAPSCOTT. | AM DIRECTOR OF THE CENTER
FOR MEDIA AND PUBLIC POLICY AT THE HERITAGE FOUNDATION. THE
VIEWS| EXPRESSIN THISTESTIMONY ARE MY OWN, AND SHOULD NOT
BE CONSTRUED ASREPRESENTING ANY OFFICIAL POSITION OF THE
HERITAGE FOUNDATION. | APPRECIATE VERY MUCH THE
OPPORTUNITY TO TESTIFY ON THE OPEN GOVERNMENT ACT OF 2005.

AMONG SECRETARY OF DEFENSE DONALD RUMSFELD’S LESSER-
KNOWN MARKSOF DISTINCTION IN HISPUBLIC SERVICE CAREER IS
THE IMPORTANT ROLE HE PLAYED ASA FRESHMAN REPUBLICAN
MEMBER OF THE HOUSE OF REPRESENTATIVE IN WRITING AND
HELPING SECURE PASSAGE OF THE 1966 FREEDOM OF INFORMATION
ACT.

RUMSFELD OFFERED AN IMPORTANT OBSERVATION DURING A
FLOOR SPEECH HE DELIVERED TO THE HOUSE JUNE 20, 1966, THAT HAS
GREAT RELEVANCE FOR USTODAY ASWE SEEK TO IMPROVE THE
PRESENT FREEDOM OF INFORMATION ACT SYSTEM.

RUMSFELD SAID: “THE LEGISLATION WASINITIALLY OPPOSED
BY A NUMBER OF AGENCIESAND DEPARTMENTS, BUT FOLLOWING
THE HEARINGS AND ISSUANCE OF THE CAREFULLY PREPARED
REPORT —WHICH CLARIFIESLEGISLATIVE INTENT —MUCH OF THE
OPPOSITION SEEMSTO HAVE SUBSIDED.

“THERE STILL REMAINS SOME OPPOSITION ON THE PART OF A
FEW GOVERNMENT ADMINISTRATORSWHO RESIST ANY CHANGE IN
THE ROUTINE OF GOVERNMENT. THEY ARE FAMILIARWITH THE
INADEQUACIESOF THE PRESENT LAW AND OVER THE YEARSHAVE
LEARNED HOW TO TAKE ADVANTAGE OF ITSVAGUE PHRASES.

“SOME POSSIBLY BELIEVE THEY HOLD A VESTED INTEREST IN
THE MACHINERY OF THEIR AGENCIESAND BUREAUSAND THERE IS
RESENTMENT OF ANY ATTEMPT TO OVERSEE THEIR ACTIVITIES,
EITHER BY THE PUBLIC, THE CONGRESS OR APPOINTED DEPARTMENT
HEADS.”

WHAT RUMSFELD DESCRIBED ASHAVING HAPPENNED OVER THE
YEARSPRIOR TO 1966 ISSTILL WITH US. IT ISTHE PROCESS OF CAREER
FEDERAL EMPLOYEES-WHO ROUTINELY HANDLE THE VAST
MAJORITY OF FOIA REQUESTS- BECOMING EVER MORE FAMILIAR
OVER THE YEARSWITH THE SOMETIMESVAGUE PHRASES AND
LOOPHOLESOF THE FOIA ACT AND ITSIMPLEMING REGULATIONS
AND CASE LAW.



WE SHOULD RECOGNIZE THAT IN PART THISPROCESSRESULTS
FROM THE INTENTIONAL HEALTHY INSULATION OUR SYSTEM
PROVIDESTO CAREER FEDERAL EMPLOYEESTO PROTECT THEM
FROM INAPPROPRIATE PRESSURE FROM POLITICAL APPOINTEES. BUT
THAT SAME INSULATION CAN ALSO MAKE IT MORE DIFFICULT TO
HOLD EMPLOYEESACCOUNTABLE FOR THINGSLIKE FAILING TO
PROPERLY ADMINISTER THE FOIA.

LET ME SAY AT THISPOINT THAT BEFORE BECOMING A
JOURNALIST | SERVED IN THE LEGISLATIVE AND EXECUTIVE
BRANCHES OF GOVERNMENT. | WASTHE FOURTH GENERATION OF MY
FAMILY TO SERVE IN GOVERNMENT, | HAVE THE UTMOST RESPECT
AND ADMIRATION FOR CAREER FEDERAL WORKERS. EVEN SO, THEY
ARE NOT EXEMPT FROM HUMAN NATURE, WHICH TOO OFTEN SEEKS
THE PATH OF LEAST RESISTANCE. IN FOIA MATTERS, THAT PATH TOO
FREQUENTLY INVOLVES AN ABUSE OR MISAPPLICATION OF THE LAW.

| BELIEVE THISPROCESS OF BUREAUCRATIC STULTIFICATION
ACCOUNTSFOR MOST OF THE PROBLEMSWITH THE CURRENT FOIA
SYSTEM AND HELPSEXPLAIN WHY A 2003 SURVEY BY THE NATIONAL
SECURITY ARCHIVE FOUND AN FOIA SYSTEM "IN EXTREME
DISARRAY." THAT SURVEY COVERED 35 FEDERAL AGENCIESTHAT
ACCOUNTED FOR 97% OF ALL FOIASTHE PREVIOUS YEAR.

AMONG OTHER THINGS, THE NATIONAL SECURITY ARCHIVE
SAIDIT FOUND THAT "AGENCY CONTACT INFORMATION ON THE WEB
WASOFTEN INACCURATE; RESPONSE TIMESLARGELY FAILED TO
MEET THE STATUTORY STANDARD; ONLY A FEW AGENCIES
PERFORMED THOROUGH SEARCHES, INCLUDING E-MAIL AND
MEETING NOTES; AND THE LACK OF CENTRAL ACCOUNTABILITY AT
THE AGENCIESRESULTED IN LOST REQUESTSAND INABILITY TO
TRACK PROGRESS"

IN A SECOND PHASE OF THE SAME 2003 SURVEY, THE NATIONAL
SECURITY ARCHIVE ASKED THE SAME AGENCIESFOR LISTSOF THE 10
OLDEST OUTSTANDING FOIA REQUESTSIN THEIR SYSTEMS. HERE IS
HOW THE ARCHIVE DESCRIBED THE RESULT:

“IN JANUARY 2003, THE ARCHIVE FILED FOIA REQUESTSASKING
FOR COPIESOF THE ‘10 OLDEST OPEN OR PENDING’ FOIA REQUESTSAT
EACH OF THE 35 FEDERAL AGENCIESTHAT TOGETHER HANDLE MORE
THAN 97% OF ALL FOIA REQUESTS. SIX AGENCIESSTILL HAVE NOT
RESPONDED IN FULL, MORE THAN TEN MONTHSLATER AND DESPITE
REPEATED PHONE CONTACTS...THE FREEDOM OF INFORMATION ACT
ITSELF, ASAMENDED IN 1996, GIVES AGENCIES 20 WORKING DAYSTO
RESPOND TO FOIA REQUESTS”



HAVING SPENT NEARLY TWO DECADESASA JOURNALIST HERE
INWASHINGTON, D.C. AND HAVING FILED MORE FOIA REQUESTSTHAN
| CARE TO REMEMBER, THERE WERE NO SURPRISESFOR ME IN THE
NATIONAL SECURITY ARCHIVE SURVEY. NOR WAS| SURPRISED IN 2002
WHEN MY OWN CENTER FOR MEDIA AND PUBLIC POLICY FOUND IN A
SURVEY OF FOUR AGENCIESTHAT JOURNALISTSRANKED ONLY
FOURTH AMONG THE MOST ACTIVE FOIA REQUESTORS. ASK THEM
WHY AND THE REPLIESINVARIABLY ARE VARIATIONSON THIS
THEME: IT WASTESTOO MUCH TIME AND THEY PROBABLY WON'T
DISCLOSE WHAT | NEED WITHOUT A BIG LEGAL FIGHT, WHICH MY
PAPER CAN'T AFFORD, SO WHY BOTHER?

| RECENTLY LEARNED OF THE EXPERIENCE OF FRANK FLIMKO,
PUBLISHER OF THE CD PUBLICATIONSNEWSLETTERS, THAT
REFLECTSVIRTUALLY ALL OF THE MAJOR PROBLEMSOF THE FOIA
SYSTEM TODAY. THE SPECIFIC NEWSLETTER IN THISINSTANCE ISTHE
“CHILDREN AND YOUTH FUNDING REPORT.”

LAST MAY KLIMKO REQUESTED FROM THE U.S. DEPARTMENT OF
HEATH AND HUMAN SERVICES A COPY OF A REPORT PRODUCED BY
THE DEPARTMENT ON THE USE OF FEDERAL TAX DOLLARSIN THE
COMPENSATION OF THE 25 TOP HEAD START PROGRAM EXECUTIVES
AND INFORMATION ON THE GRANTSRECEIVED BY THE TOP 25 HEAD
START OFFICES.

THISKIND OF INFORMATION REGARDING THE USE OF FEDERAL
TAX DOLLARSIN A WELL-KNOWN FEDERAL PROGRAM OUGHT TO BE
EASILY ACCESSIBLE TO ANY MEMBER OF THE PUBLIC. YET ALMOST A
YEARTO THE DAY LATER, KLIMKO ISSTILL BEING TOLD BY HHSTHAT
HE CANNOT HAVE THAT INFORMATION BECAUSE RELEASING IT
COULD VIOLATE AN INDIVIDUAL’SPRIVACY UNDER EXEMPTION 6 OF
THE FOIA. THISDESPITE THE FACT THAT FEDERAL AGENCIES
ROUTINELY MAKE PUBLIC SUCH GRANT INFORMATION AND THE U.S.
OFFICE OF PERSONNEL MANAGEMENT HASLONG MADE SALARY
INFORMATION ABOUT PUBLIC EMPLOYEESAVAILABLE.

KLIMKO ISAT THE MERCY OF THE HHS OFFICIALSBECAUSE HE
HEADSA SMALL COMPANY THAT CANNOT AFFORD TO TAKE THE
GOVERNMENT TO COURT.

KLIMKO'SSITUATION HIGHLIGHTSTWO OF THE MOST SERIOUS
PROBLEMSOF THE CURRENT FOIA SYSTEM ARE, ONE, THE ABSENCE
OF ANY GENUINELY SERIOUS CONSEQUENCESEITHER FOR AN
INDIVIDUAL FEDERAL EMPLOYEE RESPONDING TO AN FOIA REQUEST
OR FOR HISOR HER AGENCY, AND, TWO, THE ABSENCE OF A NEUTRAL
ARBITER WITH AUTHORITY TO MEDIATE DISPUTESBETWEEN



AGENCIESAND REQUESTORSAND TO OVERSEE ADMINISTRATION OF
THE FOIA. THE OPEN GOVERNMENT ACT OF 2005 ADDRESSESBOTH OF
THESE PROBLEMSEFFECTIVELY AND REALISTICALLY INMY
JUDGMENT.

TO ADDRESSTHE FIRST PROBLEM, THE ACT INCLUDES
PROVISIONS PROVIDING THAT WHEN AN AGENCY MISSES A
STATUTORY FOIA DEADLINE IT ISPRESUMED TO HAVE WAIVED THE
RIGHT TO ASSERT VARIOUSEXEMPTIONS, EXCEPT IN CASES
INVOLVING NATIONAL SECURITY, PERSONAL PRIVACY, PROPRIETARY
COMMERCIAL INFORMATION OR OTHER REASONABLE EXCEPTIONS.
THE AGENCY CAN ONLY OVERCOME THISWAIVER BY PRESENTING
CLEAR AND CONVINCING EVIDENCE THAT IT MISSED THE DEADLINE
FOR GOOD CAUSE.

THE ACT ALSO PROVIDESENHANCED AUTHORITY FOR THE
OFFICE OF SPECIAL COUNSEL TO TAKE DISCIPLINARY ACTION
AGAINST GOVERNMENT OFFICIALSFOUND BY A COURT TO HAVE
ARBITRARILY AND CAPRICIOUSLY DENIED A REQUESTOR SEEKING
INFORMATION THAT SHOULD BE DISCLOSED. THE ACT FURTHER
REQUIRESTHE ATTORNEY GENERAL TO INFORM THE OFFICE OF
SPECIAL COUNSEL OF SUCH COURT FINDINGSAND TO REPORT TO
CONGRESSON THOSE FINDINGS. THE OFFICE OF SPECIAL COUNSEL IS
ALSO REQUIRED TO ISSUE AN ANNUAL REPORT TO CONGRESSON ITS
RESPONSE TO SUCH COURT FINDINGS.

TO ADDRESSTHE SECOND PROBLEM, THE ACT ESTABLISHESTHE
OFFICE OF GOVERNMENT INFORMATION SERVICESWITHIN THE
ADMINISTRATIVE CONFERENCE OF THE UNITED STATES, WHICH ISAN
INDEPENDENT AGENCY AND ADVISORY BODY ESTABLISHED IN 1964 TO
RECOMMEND IMPROVEMENTSTO CONGRESS AND EXECUTIVE
BRANCH AGENCIES. MOST OF THE CONFERENCE’'SMORE THAN 200
RECOMMENDED CHANGESHAVE BEEN ADOPTED, AT LEAST IN PART.

THISOFFICE OF GOVERNMENT INFORMATION SERVICESWOULD
FUNCTION ASAN FOIA OMBUDSMAN WITH AUTHORITY TO REVIEW
AGENCY POLICIESAND PRACTICESIN ADMINISTERING THE FOIA,
RECOMMEND POLICY CHANGESAND MEDIATE FOIA DISPUTES
BETWEEN AGENCIES AND REQUESTORS.

ITISMY HOPE THAT THOSE MEMBERS OF CONGRESSWHO
CONSIDER THEMSELVES OF A CONSERVATIVE PERSUASION WILL PAY
PARTICULAR ATTENTION TO THE OPEN GOVERNMENT ACT OF 2005
BECAUSE IT CAN BE AN EFFECTIVE RESOURCE FOR RESTORING OUR
GOVERNMENT TO ITSAPPROPRIATE SIZE AND FUNCTIONS. SUNSHINE
ISTHE BEST DISINFECTANT NOT ONLY IN THE PHYSICAL WORLD, BUT



PERHAPSEVEN MORE SO IN FIGHTING WASTE, FRAUD AND
CORRUPTION IN GOVERNMENT AND IN PROTECTING PUBLIC SAFETY:

THISISWELL-ILLUSTRATED BY THESE RECENT EXAMPLES OF
REPORTING MADE POSSIBLE BY THE FOIA:

. MIAMI’S47 MPH “HURRICANE:” HURRICANE FRANCES MADE
LANDFALL MORE THAN 100 MILESNORTH OF MIAMI-DADE
COUNTY LAST YEAR, BUT THAT DIDN’'T STOP THOUSANDS OF
RESIDENTSIN FLORIDA’'SMOST POPULOUS COUNTY FROM
RECEIVING NEARLY $28 MILLION IN FEDERAL DISASTER AID,
ACCORDING TO THE FORT LAUDERDALE SUN-SENTINEL. USING
THAT STATE’SFOIA, A TEAM OF SUN-SENTINEL REPORTERS
FOUND THAT RESIDENTSUSED THEIR RELIEF CHECKSTO PAY
FOR THINGSLIKE 5,000 TELEVISIONSALLEGEDLY
DESTROYED BY FRANCES, ASWELL AS1,440 AIR
CONDITIONERS, 1,360 TWIN BEDS, 1,311 WASHERS AND DRYERS
AND 831 DINING ROOM SETS. ALL THISDESPITE THE FACT
FRANCES TOP WINDSREACHED ONLY 47 MPH IN THE MIAMI -
DADE AREA.

3 ILLEGAL ALIENSCONVICTED OF HORRIBLE CRIMES: LOTSOF
PEOPLE KNOW THAT FEDERAL LAW REQUIRESILLEGAL
ALIENS CONVICTED OF HEINOUSCRIMESLIKE RAPE,
MURDER, CHILD MOLESTATION HERE IN AMERICA TO BE
DEPORTED ONCE THEY'VE SERVED THEIR JAIL TERMS.
UNFORTUNATELY, IT APPEARSTHAT THOUSANDS SUCH
ALIENSMAY NOW BE WANDERING A STREET NEAR YOUR
HOME OR YOUR CHILD’'SSCHOOL BECAUSE FEDERAL
IMMIGRATION OFFICIALSFAILED TO SHOW UP WHEN THESE
CRIMINALSWERE RELEASED FROM JAIL. EVEN WORSE,
ACCORDING TO COX NEWSPAPERSWASHINGTON BUREAU
REPORTERSELIOT JASPIN AND JULIA MALONE, THE JUSTICE
DEPARTMENT WON'T RELEASE A GOVERNMENT DATABASE
THAT COULD HELP JOURNALISTSAND PRIVATE CITIZENS
HELP OFFICIALSFIND THESE ALIENS.

IN CLOSING, IT SHOULD ALSO BE NOTED THAT THE PUBLIC
DEMAND FOR TRANSPARENCY IN GOVERNMENT ISLIKELY TO
INCREASE IN THE FUTURE ASTHE INTERNET BECOMESTHE
DOMINANT FORM OF COMMUNICATIONSTECHNOLOGY. MILLIONSOF
GOVERNMENT DOCUMENTSHAVE BEEN MADE PUBLIC VIA THE
INTERNET IN RECENT YEARS AND THE NUMBER OF PEOPLE ASKING
FOR ACCESSTO GOVERNMENT DOCUMENTSISLIKELY TO INCREASE,
THANKSTO THE GROWTH OF INTERNET-BASED NEWSSITES,
INCLUDING ESPECIALLY BLOGGERS CONCERNED WITH PUBLIC
POLICY ISSUES.



WE ARE INDEED FIGHTING A GLOBAL WAR ON TERRORISM THAT
PUTSUNUSUAL DEMANDSON THE FOIA SYSTEM. CONSERVATIVESAND
LIBERALSALIKE SHOULD ALWAYSREMEMBER THAT AN EVER
EXPANSIVE, EVER-MORE INTRUSIVE GOVERNMENT ISULTIMATELY
ANTITHETICAL TO THE PRESERVATION OF INDIVIDUAL LIBERTY AND
DEMOCRATIC ACCOUNTABILITY IN PUBLIC AFFAIRS.
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The Heritage Foundation is a public policy, research, and educational
organization operating under Section 501(C)(3). It is privately supported, and receives no
funds from any government at any level, nor does it perform any government or other
contract work.

The Heritage Foundation is the most broadly supported think tank in the United
States. During 2004, it had more than 200,000 individual, foundation, and corporate
supporters representing every state in the U.S. 1ts 2004 income came from the following
SOUrces:

Individuals 56%
Foundations 24%
Corporations 4%
I nvestment Income 11%
Publication Sales and Other 5%

Thetop five corporate givers provided The Heritage Foundation with 2% of its
2004 income. The Heritage Foundation’ s books are audited annually by the national
accounting firm of Deloitte & Touche. A list of major donorsis available from The
Heritage Foundation upon request.

Members of The Heritage Foundation staff testify asindividuals discussing their
own independent research. The views expressed are their own, and do not reflect an
ingtitutional position for The Heritage Foundation or its board of trustees.



