Local govt. agencies deny your right to records
Fla. media audit finds 42 percent don't comply with law

By Chris Davis & Matthew Doig
Sarasota Herald Tribune 


For the second time in three years, a statewide audit by news organizations revealed Florida's local government agencies consistently fail to provide citizens with unfettered access to public records. 
Overall, 42 percent of the 220 local agencies audited violated the state's public records laws. The rate mirrored the results of the first statewide audit in 2004, when 43 percent of agencies failed to comply. 

During a week in February, audit volunteers fanned out across the state to ask for records that are unquestionably open to the public. 

They requested e-mails from city, county and school district officials, and a log showing calls that had come into law enforcement offices. 

If the agencies were adhering to the state's constitution, the records should have been handed over with no fuss. Courts have determined government agencies must protect a citizen's right to remain anonymous when making records requests. 

But in many cases, volunteers faced suspicious bureaucrats who said the records could only be released in exchange for a name, a sufficient reason or a written request. Other agencies simply refused to provide the documents. 

At the City of Miami Police Department, a desk clerk incorrectly told the auditor he needed a subpoena to look at a log of calls police officers had responded to recently. 

Contacted after the audit, a spokesman for the department said the clerk should have complied with the request or referred the question to someone else. 

"That's unfortunate that that happened, and it should not have happened," said Lt. Bill Schwartz, who is in charge of the public information office. "And we hope it doesn't happen again."

Pat Gleason, general counsel to Attorney General Charlie Crist, said Florida remains ahead of other states when it comes to open records. But she said the latest audit underscores the need to improve. 

"These laws are so important and so critical we shouldn't be satisfied with anything less that 100 percent compliance," she said. "That is the goal we should be striving to reach."

A spokesman for Gov. Jeb Bush said the governor's office wants to see local governments comply with open records law but it doesn't have the authority to force them to do so.

"Gov. Bush obviously thinks Florida's open records law is healthy for the government and keeps everybody above board," spokesman Russell Schweiss said. "There's always room for improvement, but by and large all the agencies are doing a good job complying with public records requests." 

REPEATED MISTAKES
Officials around the state said the same two years ago, when news organizations disclosed results of the first audit in February 2004. 

Government officials at the state and local levels pledged to take the results seriously and use them as a teaching tool to improve.

But the same mistakes made in 2004 were repeated this February.

Besides violations of the public records law, the audit showed citizens can expect to wait hours for a response to what should be a routine request. 

Under the audit rules, government agencies did not have to provide the records sought within a specific time frame. But the agencies were given an hour to tell an audit volunteer the records were public and would be provided at a later date.

At nearly 40 percent of the agencies audited, someone using an hour-long lunch break to request a record would have found it a waste of time. 

In a departure from the 2004 audit, volunteers told officials they preferred to receive the records in electronic format. The public records law requires any documents that exist electronically to be provided that way upon request.

The method also can save government agencies time and money. For the e-mails requested at three of the four agencies audited, the documents could have been forwarded with a few clicks of a mouse.

But dozens of officials, especially those in small communities, said they didn't use e-mail or didn't know how to provide a copy of an e-mail electronically. 

Volunteers asked for electronic records at 160 agencies. Nearly a third were unable or unwilling to provide them in that format.

At Stuart City Hall in Martin County, a volunteer was told at first the e-mails would be forwarded electronically. But the only e-mail he received was from the same clerk, who wrote, "Upon the recommendation of the City Attorney I will be printing out all of the e-mails you requested." 

Barbara Petersen, president of the First Amendment Foundation, said the audit results are further evidence citizens' access to open records is eroding.

"Government at all levels is creating a barrier, these little insidious kinds of policies like 'I'm sorry; you have to go to the general counsel to make your request,' that just delay and obfuscate," Petersen said.

At sheriff's offices, audit volunteers asked for a dispatch log for the previous 48 hours and a copy of a report mentioned on that log. At school districts, city halls and county administration offices, auditors asked for a week's worth of e-mails between the top administrator and elected officials. 

The best results came from county administrative offices, which complied properly 69 percent of the time. The requests for e-mails between the schools superintendent and the school board led to the most violations. Less than half of all school districts audited fully complied with the law.

City managers complied with the requests 59 percent of the time; sheriff's offices 55 percent. 

Auditors also visited four state agencies. All provided the records properly, including the governor's office, which suspected its public records request was part of the First Amendment Foundation effort.

Most often, the audited agencies understood a citizen had a right to see the records requested. The stumbling blocks occurred in how the agencies handled the request.

In 16 percent of the audits, public officials demanded to know the auditors' names. A few said they would have to know why the volunteers wanted the records or where they worked. 

Eighteen percent of the agencies required a form to be filled out or a written request to get the records.

Florida's courts have established government officials can't require citizens to give their names, reveal their employers or explain why they want a record. They also can't be required to write down their requests. 

Those requirements can have a chilling effect on access to government because they may discourage people from asking for records, said Sandra Chance, executive director of the University of Florida's Brechner Center, a nonprofit group that serves as a resource on public records law.

In one instance, Chance said she helped a friend ask for records from a police agency because the agency required personal information to get the records. The records she sought were about a police officer and Chance said her friend was afraid of retaliation.

Yet some government agencies argue they are allowed to require written requests. Others say they need a name or a form filled out just so they can track the records requests that get filed. 

David Mosrie, head of Florida's schools superintendents association, said the written requests are not an attempt to hide information from the public, but a mechanism to track requests.

"It don't think it's unreasonable or illegal," he said. 

Kriss Vallese, communication director for the Florida Association of Counties, refused to comment on the specifics of the audit.

But Vallese pointed out many local governments are taking extraordinary efforts to share information by making all e-mails available at computer terminals in county buildings or posting government documents on the Internet.

"They are the governments closest to the people," Vallese said. "From an overall statewide perspective, county governments do a good job of being held accountable to their constituents. They're there and available for public comment every week." 

HOLES IN FRONT LINES
For journalists, lawyers and others who ply their trade with documents and records, Florida is known for its generous open government laws. 

But just as the 2004 audit showed, those guarantees aren't always extended to everyday taxpayers.

The problems often begin on the front lines, with the clerks and receptionists citizens are likely to encounter when they walk in and ask for a record.

Gleason, of the Attorney General's office, said most people who use government records are ordinary citizens looking for information about zoning changes, changes to school boundary zones or other matters that impact their lives. 

"It's very disappointing that this could be their first experience with government and then they don't get what they are looking for," Gleason said.

A journalist or lawyer might call up an agency's communications director to get a record, but a member of the public is more likely to stroll through the front door and place a request in the lobby. 

Often the secretaries, clerks and security guards who greet people aren't trained in how to handle records requests from the public. The problem is made worse because of employee turnover, Gleason said.

In a number of counties, audit volunteers encountered front desk employees who insisted records weren't public, only to get the request filled when a supervisor was consulted.

At the school district office in Leon County, a receptionist told the audit volunteer people weren't allowed to get copies of the superintendent's e-mails. 

But that information was wrong, said Jim Croteau, an assistant superintendent at the district.

"I can't explain why it wasn't responded to," Croteau said after the audit. 

In fact, Croteau said his district has had similar requests from parents and has provided the e-mails. In one case, a parent reviewed more than 300 pages of e-mails, he said.

Croteau said if the request had been made in the superintendent's office, it would have been handled properly.

Wayne Blanton, executive director of the Florida Association of School Boards, said the state requires training on open government for elected officials, but not for all employees. 

"I think our clerks are not well trained in either the Sunshine law or the public records law," Blanton said. "A lot of people don't have enough training."

After the 2004 public records audit, Attorney General Charlie Crist said the state might need to consider offering more training to government employees. 

Gleason said in response to the 2004 audit, the Attorney General's office spent more time training agencies that they aren't allowed to require written public records requests.

But there was no state effort to require training. And training remains spotty because the state still doesn't require it for most employees. Training that does occur is largely reserved for agencies and employees who seek it out themselves.

"I think that's my biggest frustration," Chance said. "The most important people are the people at the front desk and those people are not being properly trained or educated about the law." 
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NOTE TO READERS
The power granted Florida taxpayers to monitor their government officials is so absolute it's written into the state constitution. 
Floridians are guaranteed the right to review letters, reports, e-mails, job reviews and a host of other documents generated by government agencies. The right is intended to give citizens control of their government — and their tax dollars — so public business can't be carried out in secret.
Citizens are supposed to be able to check the school superintendent's travel records to make sure he isn't spending public money on vacation trips, and to look at city hall maintenance reports to figure out why some potholes get fixed and others keep growing.
All who ask are supposed to be granted access to such records quickly, easily and, if they want, without revealing their identity.
But the latest audit organized by the First Amendment Foundation and carried out by newspapers across the state shows even the strongest open government laws are rendered meaningless when record-keepers are ignorant of those laws.

LOCAL SURVEY RESULTS
Lee County Sheriff's Office
Agency asked for name, but did not say it was necessary. Did not ask for identification and did not ask for a reason for the request. Was not able to get an electronic copy of the files because only printed copies were available. They said it would take more than an hour to get the documents and the person would have to return to get them. The information was not obtained because they said it was too much and would take time to prepare. The fee was $20 for copies, staff time to compile. The people were cooperative, polite and professional.

Fort Myers City Hall
Was asked for name but not a form to fill out nor was identification asked for. Was not asked for a reason for the request or to fill out a form. Would not be able to get an electronic copy of the item because it would take a week. They did ask for a fee but wouldn't specify because they did not know how much it would be yet. The explanation was for staff time to compile. The people were somewhat cooperative. The person we spoke with, Jennifer Hobbic, was pleasant and did not press for information. She gave our person her card to get back in touch with her.

Lee County School Administration
We were asked for our name, but said it was not necessary, although we were asked to provide identification. However, they did say providing identification was necessary but did not give a reason for it. We were not asked to give a reason for the request. We were asked to sign a written request for the information. We were not able to get the records electronically because it would take "an indefinite amount of time." We were told we were not permitted to inspect some records because of legal exemptions. We were told there was no fee for the information we requested. The person we spoke with, Nan Miller, was somewhat uncooperative. We were told we had to leave a name and number and to complete a request form that they said was cited by law that states they could provide the information in a "timely manner."
Lee County
This one was disqualified.

HOW WE DID IT
On Jan. 13, reporters and other representatives of 41 Florida news organizations banded together to test how well government agencies handle public records requests made by citizens.
Reporters shed their titles and asked for records that should be quickly available to any citizen from four agencies: county governments, city hall, school boards and sheriff's offices. 
The audit, organized by Florida's First Amendment Foundation, tracked how often agencies refused to turn over public records and which agencies made unlawful requirements as a condition of providing them.
Volunteers attempted to audit 268 agencies in the state's 67 counties plus four state agencies. In the end, about 50 agencies weren't included in the results because they reported they didn't have the records requested or the auditor did not follow instructions and the audit had to be discounted.
In this series of stories the Herald-Tribune has provided results from a similar audit done in 2004. The numbers were provided as a point of reference but should not be considered a direct statistical comparison because of differences in methodology and execution of the two audits.
This year, the requested documents, all public records under Florida Statute 119, were:
¸School districts, municipalities and county governments — e-mails or other correspondence between the top administrator and members of the elected body such as the school board or city council. If none existed for that time period, the most recent were requested.
¸Sheriff's offices — A log of calls made to the dispatch center over the previous 48 hours. When inspection of the log was allowed, the volunteer asked for the report on a specific incident.
The newspapers also requested documents from a sample of state agencies:
¸Travel expenses for Jan. 2006 from Attorney General Charlie Crist and Tom Gallagher, chief financial officer for the Department of Financial Services.
¸E-mails from top officials in Gov. Bush's administration for a week in February.
¸A report on calls made to the Elder Help Line run by the state Department of Elder Affairs.
The guidelines called for volunteers to behave as “regular citizens” with only a limited knowledge of Florida's public records law. They were instructed to be polite and to keep the audit secret.
State law does not require a person asking for public records to provide a name, a reason for the request, identification or a written request. To test anonymity, volunteers responded to questions that could reveal their identity or intent by asking, “Is that information necessary for you to fulfill my request?”
If officials insisted on getting the information they were marked as violating the public records law.
Audit organizers determined an hour was a reasonable amount of time to wait for access to the records.
If volunteers left an office with confirmation the records would be provided at a later date, it was considered compliance. If an hour passed without an assurance the request would be fulfilled, the visit was counted as non-compliance. Reporters were told not to lie about their occupation if asked.
Participating news organizations were: 
The Associated Press, The Baker County Press, Bradenton Herald, Bradford County Telegraph, Caloosa Belle (La Belle), Charlotte Sun-Herald, Chiefland Citizen, Citrus County Chronicle, Daytona Beach News-Journal, Dixie County Advocate, News-Leader (Fernandina Beach), Florida Press Association, The Florida Times-Union (Jacksonville), Florida Today (Melbourne), The Gainesville Sun, Hernando Today, Jackson County Floridian, Key West Citizen, Lake Region Monitor, The Ledger (Lakeland), Madison County Carrier, The Miami Herald, Naples Daily News, The News Herald (Panama City), News-Press (Fort Myers), Ocala Star-Banner, Orlando Sentinel, Palatka Daily News, Palm Beach Post, Pensacola News Journal, Press Journal (Vero Beach), Herald-Tribune (Sarasota), The St. Augustine Record, St. Petersburg Times, The Star (Gulf and Franklin counties), Sumter County Times, Suwannee Democrat, Tallahassee Democrat, The Tampa Tribune, Union County Times and Wakulla News.
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Agencies violate public access law 

40% in county failed to release documents

 with law enforcement the worst offender
By Tamara Koehler, tkoehler@VenturaCountyStar.com
March 12, 2006 

Ventura Unified School District employees feared for their lives when a young man walked into the office, asked for public records and refused to give his name. He didn't get the records. 

When confronted with a similar anonymous request, employees of the tiny Oak Park Unified School District produced the documents promptly — no questions asked. 
At the Ojai Police Department, a sergeant told a man asking to review and copy the log of daily calls for police service: "Unless you're a reporter, we don't allow private citizens to see those records." 

At the Thousand Oaks Police Department, a free copy of the daily call log was handed over immediately. 

From schools to police departments, city halls to special districts, the public's ability to inspect government records is uneven at best in Ventura County, an audit by The Star found. At worst, that access — guaranteed under the state Constitution — depends on policies that violate the law or on the whims of public agency employees. 

The audit, conducted during the last week of January, sought to test how average people are treated when they ask for public documents. 

A person wanting the daily log of calls to police may want to know if a crime wave of burglaries or car break-ins is occurring in the neighborhood. A parent may want to prepare for a school board meeting on shortening the school day by viewing a consultant's report on the issue. The state Public Records Act says they're entitled to that information. 

All told, 91 documents were requested of 51 agencies. About 40 percent of those agencies either denied the request outright or made demands that violated the law. 

"As journalists, we know the law and have lawyers to fight for us, yet it's a struggle every day in our jobs to access public records. So what must it be like for ordinary citizens who want to know their government's business? That's why we conducted this audit, and what we found is pretty disheartening," said The Star's editor, Joe Howry. 

The issue is an important one to the voting public. In 2004, 83 percent of Californians voting passed a proposition making public access to government information a constitutional right. Under Proposition 59, there is even more of a burden on government agencies to either turn over documents or give legal grounds for withholding information. 

A recent nationwide poll by Scripps Howard News Service found Americans overwhelmingly believe that public access to government records and other official information is critical to good government. Most Americans believe that the federal government is closed and secretive. 

That's what Steve Schleder of Ventura believes of local government. For years, Schleder has painstakingly tried to piece together the history of Cemetery Memorial Park in Ventura. The struggle for public records has been intense at times, he said, with Schleder at one point going to the Grand Jury over allegations that the city of Ventura withheld information from a file. The grand jury's findings were inconclusive. 

"You have to be able to stand up to them and take the position that they are your employees, you are not their's," Schleder said. "The clerks and government officials work for the citizens of this county." 

Starting the last week of January, a team of Star journalists fanned out across the county seeking public records such as expense reports, appointment calendars, employment contracts, police blotters and student expulsion rates. To ensure that they were treated as average citizens, the reporters were instructed to give only their first names. If an agency insisted on a last name before turning over the records, the request was considered denied. 

Under the California Public Records Act, any member of the public is entitled to inspect public records without providing identification or a reason why the information is sought. 

Special district staff and city and county clerks fared the best, turning over documents 80 percent to 100 percent of the time. 

School districts and police agencies were the worst offenders, with 46 percent of school districts and 90 percent of police agencies failing to fully comply. 

Several agencies insisted that subpoenas were needed to release the information. Others flatly refused to release expense reports or labor contracts, insisting that the documents were not public. 

Many denials and delays sprang from the refusal to give a last name or a reason for requesting a document. Several agencies cited policies that required identification. 

A request for Sheriff Bob Brooks' travel and credit card expenditures for the last month was denied after 12 days. Sheriff's officials required a letter be written directly to Brooks as well as a full name, address and phone number. 

Moorpark Unified School District employees grew suspicious of a request for expulsion rates and the superintendent's contract. A secretary demanded a last name, phone number and employer name first. "Why would we give that to you?" the secretary asked. 

In a post-audit interview, Superintendent Frank DePasquale — who has since retired — said he believes that the law requires identification but that he would check with the school district's attorney. 

California Newspaper Publishers Association attorney Tom Newton said "suspicion" about who is asking for the documents or why they want them is not a valid legal excuse for denying access. 

"The law is very clear — these documents belong to the public, and that means all of the public, even those you don't like the way they look," Newton said. 

While the public records act requires state agencies to adopt and post regulations for releasing information, there is no such rule at the local level, Newton said. The result is a hodgepodge of public access at the neighborhood level. The responsibility for making sure that employees follow the Public Records Act lies with top officials — superintendents, city managers, police chiefs, he said. 

"Why is this important? Because the people create government institutions. In order to maintain control over government, the people have to have access to the information generated by the government. The government is a mere custodian of the public's records," Newton said. 

School districts 
Six school districts turned down requests to review a form filed with the state listing student expulsions for carrying weapons on campus. Those same districts also denied requests to inspect and copy the superintendent's employment contract. 

Staff members at nearly every district, including many that eventually complied, repeatedly asked reporters: "Why do you want this?" and "Who are you with?" 

In the case of Ventura Unified, a newspaper intern's request for documents and refusal to identify himself were viewed as sinister. Nancy Bradford, administrator of support services, thought that it was "strange" that the young man refused to give his name. 

His quiet demeanor also frightened Bradford, who works frequently with angry, upset parents, she said. 

"That was the most frightening experience I've had in my career. I thought he had a gun. He had his hand behind his back. My job is to protect the superintendent. I didn't know if her address was in the contract and that he didn't plan to go and shoot her or blow the school up. It was a very odd situation," Bradford said. 

Superintendent Trudy Tuttle Arriaga said later that Bradford spent hours going over surveillance video to see if the man's face showed up on camera. If it had, Bradford intended to forward the tape to police. 

"The request for records became secondary because staff felt something was off and we were put in danger," Arriaga said. 

Intern Daniel Miller's written account of the encounter described Bradford as friendly and helpful. He wrote that he simply entered the office and asked politely for the records. 

Such a strong reaction, coming from a school district office, was surprising to Lucy Dalglish, executive director of the Reporters Committee for Freedom of the Press in Arlington, Va. 

"Perhaps if the request had been made at an individual school where children are present and there's heightened awareness of security, I can see that sort of reaction, human nature being what it is these days," Dalglish said. "But at the district office, who you are and what you want the public record for should be no big deal." 

At the Ocean View School District in Oxnard, the reporter was told to make an appointment with Superintendent Nancy Carroll to get a copy of her employment contract. Carroll repeatedly questioned why the contract was wanted and how the information would be used. 

"It's just that I don't want these documents all over the place without my knowing why," she said. 

The school district did, however, comply with the request. 

In the case of the Santa Paula Elementary School District, the refusal to give a name or reason was taken in stride. "Even if someone has an agenda and wants the information for that purpose, we're obligated to give it to them, without question," Superintendent Luis Villegas Jr. said. 

Villegas said it is critical to have "experienced" employees who know the public records law. 

"All of our employees know all the information we have here at the district office is mostly public information," Villegas said. "We work for the public, and we're here to serve the public." 

Law enforcement 
Police agencies put up the most roadblocks, with nearly all denying requests for call logs and some requiring face-to-face meetings with top law enforcement officials. 

A reporter asking for records at the front counter of the Ventura Police Department was told that she would have to meet with Assistant Police Chief Glen "Skip" Young. Eight days later, the meeting took place in Young's office. Young told the reporter that the department did not keep a daily call log and that producing such a document would be onerous. 

As for the chief's expense account report, Young said he could produce a copy right away but only if the reporter signed the city's public request form. 

"Now I understand you have not been wanting to give your last name; however, we will need that information for this document," Young told the reporter. He added that an address was also required because of the "Homeland Security Act." Some asking for documents, Young said, plan to use them "for not very nice reasons." 

City Manager Rick Cole said Ventura does not require that information before releasing public records. He said he would talk to the police chief about the department's response. 

"Police officers by nature are trained to follow the law. If they interpreted it more strictly than necessary, that's the kind of thing we're happy to look into," he said. 

All but one police agency denied or partially denied access to the day's log of calls for service. The Thousand Oaks Police Department — a Sheriff's Department's contract station — produced the document free of charge without asking questions. The Sheriff's main office responded to the request for its log but provided the wrong documents. 

At the Santa Paula police station, a clerk allowed viewing of the call log but no copies because the information could not leave the station. 

Steve McKenna, appointed last year as police chief, said the staff has been poorly trained when it comes to public access. "Our record system is not very strong. I've been here a short time, and we're fixing things that are broken. I'll be fixing this, too," he said. 

Like McKenna, most police chiefs accepted the audit's findings and promised change. 

"I'm glad you brought this to my attention. I'm going to modify our policy," Simi Valley Police Chief Mark Layhew said. 

Brooks, who oversees five contract stations in cities throughout the county, said a standard public records policy should be in place. He said he will review the matter. 

Cities, county, special districts 
City and county clerks who are trained to deal with requests for information complied most frequently. 

However, many still required forms and identification, especially when the records requested were not the regular grist such as budgets or board letters. 

Several cities make public record request forms available to the public and ask people to fill them out before viewing or copying. Star reporters who filled out the forms gave their first names and an e-mail address. 

The Star's audit asked for appointment calendars, expense accounts and conflict-of-interest forms. 

City managers became suspicious after talking with each other about the rash of anonymous requests. They speculated that The Star was behind the effort, said Cole, the Ventura city manager. 

"We figured it out," Cole said. With so many people coming in with an air of mystery, "it caught our attention." 

In Thousand Oaks, a deputy city attorney refused to turn over a copy of the City Council members' appointment calendars or the city manager's expense report unless a full name and address were given. 

Patrick Hehir wrote in an e-mail: "I need your full name and address. The City of Thousand Oaks needs to maintain proper records on requesting parties under the California Public Records Act." 

After word got out that The Star was behind the requests, the city changed its position. 

City Attorney Amy Albano e-mailed the reporter that the records were available for inspection and copying and that a name and address would not be required. 

Eight out of 10 special districts responded promptly and completely. The director of an 11th district, South Coast Area Transit, discovered that the requester was a reporter and chastised her for being unprofessional. Deborah Lindham insisted that the reporter give her name and reasons for wanting Lindham's expense account and employment contract. When the reporter refused, Lindham sent her away empty-handed. 

"There was this cagey thing; it was never about the records disclosure," Lindham said. "I definitely would have provided the information if this game was not being played." 

Government officials don't get to make that decision, according to public record experts. 

"Records are public. That doesn't mean there are segments of the public. It's the whole public. And anybody has the right to see public records," said Edwin Guthman, a journalism professor at USC's Annenberg School for Communications and former editor of the Philadelphia Inquirer. 

Surprisingly, small special districts with tiny staffs performed better than large ones such as the Ventura County Fire Protection District. 

Employees at the fire district in Camarillo said the expense report and employee contract for Fire Chief Bob Roper were confidential, then directed the reporter to the county Human Resources Department 10 miles away in Ventura. A secretary there also denied the request, saying the information was private. 

Human Resources Director Barry Zimmerman, after checking with county counsel, said that a mistake was made and that the documents were public record. 

Tactics questioned 
Some agency officials, such as Cole, said the audit was an "artificial exercise" that measured people's instinctive response to anonymity rather than requests for documents. 

"We're used to people, businesspersons, citizens, activists requesting public records, but it's so unusual not to give a name," Cole said. "While it's good to flex democracy's muscles, I don't really think this tells us anything accurately." 

Others, like Ventura Unified's Arriaga, questioned The Star's method of conducting the audit. 

"It surprised me as a longtime subscriber to The Star. And after working collaboratively with the press on many occasions, this particular mode of operation surprised me," she said. 

But public access experts say similar audits in other states and communities have provoked change for the better. As a result, agencies have trained staff, laws have been passed improving public record access, and governments have changed policies. 

"These types of audits are extremely beneficial in many ways, and most certainly result in voters having better ideas of what information they're entitled to," Dalglish said. 

Some reactions to requests 
The following are quotes from officials with agencies that The Star audited for compliance with the state Public Records Act. 

"As in any city, county or state (California Department of Education) department, request for public information requires complete information from the requester that includes a full name, address and telephone number." 
-- Maurice McTague, assistant to the superintendent of the Simi Valley Unified School District, in a written response to an anonymous request for the superintendent's contract. 
"Now wait a minute. He's a resident or a citizen. He doesn't have to give us that information. He's right here." 
-- Carlon Strobel, Ojai city clerk, in response to a colleague who said the person requesting a document had to identify himself. 
"Post 9/11, when people start asking questions about council members and public officials, people's antennae go up." 
-- Amy Albano, city attorney for Thousand Oaks. 
"I need your first and last name, along with your address, because the city maintains a record of who makes the request." 
-- Patrick Hehir, deputy city attorney for Thousand Oaks, in an e-mail response to a request for council members' calendars and the city manager's expense reports. 
"We can't just hand that to anybody who walks in off the street." 
-- Jeffrey Baarstad, Conejo Unified School District assistant superintendent, when a person who wanted to remain unidentified asked for the superintendent's con-tract. The district eventually complied with the request. 
"That was the most frightening experience I've had in my career. I thought he had a gun. ¿ My job is to protect the superintendent. I didn't know if her address was in the contract and that he didn't plan to go and shoot her or blow the school up. It was a very odd situation." 
-- Nancy Bradford, director of administrative support services, Ventura Unified School District, following a request to see the super-intendent's contract. 
"We're in the process of educating our personnel (about public record access). I'm glad you brought this to my attention. I'm going to modify our policy." 
-- Mark Layhew, Simi Valley police chief, after learning that a request for the calls for service log had been denied. 

"Now I understand you have not been wanting to give your last name; however, we will need that information for this document." Some people who ask for such documents plan to use them "for not very nice reasons." 
-- Glen "Skip" Young, Ventura City assistant police chief, following a request for the chief's expense account. 

The types of public documents requested 
Here are the public documents we sought in the audit: 

The cities 
The appointment calendars for the previous week for the City Council and mayor. 

The last filed expense account form for the city manager. 

Sheriff's Department 
24-hour incident/call log. 

Sheriff's last filed expense report. 

Independent police departments 
24-hour incident/call log. 

Police chief's last filed expense account report. 

Ventura County 
Conflict-of-interest statements for the five members of the Board of Supervisors and CEO Johnny Johnston. 

Special districts 

The contract of the director of the agency. 

The director's last filed travel expense report. 

School districts 

The Consolidated Application form, which lists the number of expulsions for violent crimes for each school. 

The employment contract of the superintendent of the district. 
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How we did it 
"I'll need your name, address and phone number." 

Ventura County Star reporters heard that response many times during the newspaper's audit of county agencies to determine compliance with the California Public Records Act.  But the Public Records Act does not require that you reveal personal information to get a public document. That fact made a crucial difference in how The Star embarked on this project more than six months ago. 

Today's story is the culmination of months of planning, research, and extensive training so The Star could fairly and accurately determine whether public agencies in Ventura County comply with the Public Records Act. 

Thirty-three reporters from all newsroom departments went through two-hour sessions of training and role-playing before going out in the field. 

They spread out over the county seeking public documents from law enforcement agencies, schools, cities, the county and special districts. They asked for documents readily available to the agencies, which would not require hours of research to produce. 

Star reporters always identify themselves when interviewing people for stories or when seeking documents from public agencies. It's The Star's policy. But in this instance, The Star wanted to test whether agencies would give public documents to any person who came in — an individual who did not have newspaper lawyers to back him up. 

To do that, The Star made the decision to deviate from its policy. Reporters were instructed to not identify themselves as Star employees when they sought public documents for this story. They were instructed to identify themselves by their first names only, and not supply their address, phone number, who they worked for or why they wanted the document. None of this information is required under the Public Records Act. 

If they were asked for more identifying information, they were instructed to respond from their training script: "Do I need to tell you that to get this document?" "Is there anyone else I can talk to?" 

They were instructed that under no circumstances were they to lie. So, as in one case, when a person asked: "Are you denying that you're a reporter?" The reporter answered honestly, "No." 

She still was denied the document. 

Several considerations figured into The Star's decision to remain anonymous. First, the act does not require identification to get a document. But also there are reasons that people may want to remain anonymous. Whistleblowers wouldn't want the agency knowing that they are seeking documents. Some parents fear retaliation against their children if they seek certain documents from schools. 

Ultimately, The Star's editors decided that the only way to figure out how accessible documents are to the average citizen is to ask for them as an average citizen. 

Star Editor and Vice President Joe Howry noted that the newspaper seeks out public documents from agencies every day. 

"We know the law, the procedures. And we still get rejected and have to jump through hoops," he said. 

The point of the audit was to show what it would be like for an ordinary citizen to get public information, he said. 

"That's why we chose to do it anonymously," he said. 

The law doesn't require people to give their names to get documents, Howry said, "and there's a very good reason for that." 

— Marty Bonvechio, projects editor 

The following reporters participated in the countywide audit: Tamara Koehler, Zeke Barlow, Allison Bruce, Kevin Clerici, Tony Biasotti, Kim Lamb Gregory, Marjorie Hernandez, Raul Hernandez, Stephanie Hoops, Brett Johnson, Tom Kisken, Michelle Klampe, Charles Levin, Gretchen Macchiarella, Lisa McKinnon, John Mitchell, Jean Cowden Moore, Jean Ortiz, John Scheibe, Teresa Rochester, Kathleen Wilson, Cheri Carlson, Joe Curley, Derry Eads, Loren Ledin, Rhiannon Potkey, Anna Bakalis, Marisa Navarro, Nicole D'Amore, Jenni Mintz, Miguel Hernandez, Carolyn Quinn and Daniel Miller. [image: image2.png]



Some FAQs about Public Records Act 

March 12, 2006 

"The people of this state do not yield their sovereignty to the agencies which serve them. The people, in delegating authority, do not give their public servants the right to decide what is good for the people to know and what is not good for them to know. The people insist they may retain control over the instruments they have created." 
-- California Public Records Act 

Question: Who has access to public records under the California Public Records Act? 

Answer: Any person can inspect or copy records subject to the act. 

Q: What is the purpose of the CPRA? 
A: Its purpose is to allow the public to understand how government is performing so that public officials may be held accountable. The law states that access to information "is a fundamental and necessary right of every person in this state." 

Q: What information does the CPRA cover? What does the word "public" mean? 

A: Any writings held by agencies within California's state and local governments. It is very comprehensive. Any "writing" means handwriting, typewriting, printing, photographing, digital files (including e-mail) and every other means of recording. 

The law does, however, provide exemptions, including: attorney-client discussions; personnel, medical and similar files, if disclosure would reveal intimate, private details; an agency's litigation records, but only until the claim is resolved or settled. 

Q: How did passage of Proposition 59 affect public records? 

A: Proposition 59 strengthened the idea of open government in the state Constitution. It added a provision in the Constitution that meetings and writings of government entities and officials be open to the public. It also required that statutes and government decisions be broadly interpreted to further the people's right to access. Future government actions that limit the right to access would have to be justified. 

The proposition was passed by California voters in November 2004 with 83 percent approval. 

Q: Why would anyone want public documents? 

A: There are a variety of reasons, including just wanting to be better informed about the workings of government. Examples of documents that a person might seek could include information on how much a school district is spending on legal fees, the outcome of a health inspection at a particular restaurant, how much the Sheriff's Department is spending on employees' overtime, or what requirements the city may place on a housing project that a developer has proposed building next door to your home. 

Q: How can I get a public document? 

A: It's very simple. You can just go to the agency where the document is kept and ask for it. However, a written request has the advantage of requiring the agency, if it decides to withhold requested records, to give a legal explanation and to do so in writing. 

Q: Do I have to identify myself? 

A: No. Nowhere in the law does it specify that a person has to identify himself or provide a reason for wanting a document. 

Q: Can I be charged for it? 

A: There is no charge for reviewing the documents. In general, copying costs are limited to the "direct cost of duplication," usually 10 to 25 cents per page. In the relatively rare case where a state statute prescribes a different fee, the "statutory fee" applies. Charges for search, review or deletion are not allowed. 

Q: How long does it take to get the documents? 

A: The law specifically states that the record should be made "promptly available." But the law does allow an agency 10 days to decide if copies will be provided. In "unusual" cases, such as if the request is for a voluminous amount of material or requires seeking records held off-site or consultation with other agencies, the agency may delay an additional 14 days. The agency must notify the requester, in writing, of the additional delay. 

These time periods may not be used solely to delay access to the records. 

Q: What can I do if I'm having trouble getting access to documents? 

A: Try talking with the supervisor of the agency where the documents are held. If that doesn't work, talk with the lawyer for the agency. If you still are unable to get access to the documents, contact the California First Amendment Coalition at http://www.cfac.org/Lawyers/lawyers_network.html. 

Q: Does the agency need to tell me why they are denying giving me a document? 

A: To deny access to a public document, the agency must justify it by citing the exemption that allows withholding it. 

The person responsible for denying access also must be named. If your initial request for a public record was in writing, an agency denying that request must also give you a written denial that identifies the exemption(s) on which it is relying. 

Q: Is there any recourse if an agency refuses to give out a public document? 

A: The ultimate recourse for getting public records is to go to court to seek an order for their release. If it is verified that public records are being improperly withheld, the court can order the agency to disclose them or show cause why they should not. 

The law states the court "shall award court costs and reasonable attorney fees" to the plaintiff should the plaintiff prevail in the litigation. If the court finds that the plaintiff's case is "clearly frivolous," it will award court costs and fees to the public agency. 


Sources: California Public Records Act, California First Amendment Coalition, League of Women Voters

